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This is a decision on the papers filed on 24 April 2006 and 31 May 2007. No fee 
is required. 

BACKGROUND 

On 02 February 2005, the United States Designated/Elected Office (DO/EO/US) 
mailed a Notification of Missing Requirements under 35 U.S.C. 371 (Form 
PCT/DO/EO/905) indicating that an oath or declaration in compliance with 37 CFR 
1.497(a) and (b) must be provided. Applicant was given two months to respond. 

On 24 April 2006, applicant submitted a response to the Form PCT/DO/EO/905 
which was accompanied by, inter alia, a petition to reset time period to reply; a 
declaration by Troy M. Schmelzer; an executed declaration; and exhibits A - E. 

On 08 May 2006, a Notification of Abandonment was mailed. 

On 31 May 2007, a petition to withdraw the holding of abandonment was mailed 
along with an executed declaration and a copy of the papers filed 24 April 2006 with a 
copy of the date-stamped postal receipt for those documents. 

On 04 June 2007, a change of correspondence address and power of attorney 
was submitted. 

DISCUSSION 

The papers filed 24 April 2006 were located in the file. Applicant's postcard 
receipt for those documents will not be considered. 



10/507,475 



2 



Petition to Reset Time Period 

The time period to respond to the Form PCT/DO/EO/905 mailed 02 February 
2005 including all extensions of time pursuant to 37 CFR 1.136(a) expired 02 September 
2005. Accordingly, the above-captioned application was abandoned by operation of law 
when the petition was received on 24 April 2006. As such, this petition is deemed a 
petition to withdraw the holding of abandonment based on a failure to receive an Office 
action, not a petition to reset the time period due to late receipt of an Office action. See 
§71 1.03(c) MPEP. 

Petition to Withdraw the Holding of Abandonment 

The showing required to establish the failure to receive an Office communication 
consists of: (1) a statement from the practitioner declaring that the Office 
communication was not received by the practitioner; (2) a statement attesting to the fact 
that a search of the file jacket and docket records indicates that the Office 
communication was not received; and, (3) a copy of the docket record where the 
nonreceived Office communication would have been entered had it been received and 
docketed must be attached to and referenced in practitioners' statement. 

Applicant satisfied items (1) and (2) in the declaration of Mr. Schmelzer. 

With regards to item (3), applicant submitted documentary evidence in the form of 
a copy of the law firm's computer daily mail log during the period of 17 February 2005 to 
31 March 2005. Applicant also submitted a copy of Mr. Schmelzer's daily docket report 
for 17 February 2006 and 10 March 2006. 

The daily docket report evidence for 17 February 2006 and 10 March 2006 is not 
relevant to show that the Form PCT/DO/EO/905 mailed 02 February 2005 was received. 
The computer mail log for the law firm, on the other hand, is relevant and indicates that 
the Form PCT/DO/EO/905 was not received and processed. But this evidence is still not 
sufficient to meet item (3). Section 71 1 .03(c) of the MPEP discusses the docket record 
requirement and states, in part: 

A copy of the docket record where the nonreceived Office communication 
would have been entered had it been received and docketed must be 
attached to and referenced in practitioner's statement. For example, if a 
three month period for reply was set in the nonreceived OfTice action, 
a copy of the docket report showing all replies docketed for a date 
three months from the mail date of the nonreceived Office action 
must be submitted as documentary proof of nonreceipt of the Office 
action. (Emphasis added). 



10/507,475 



3 



Here, applicant must provide a copy of counsel's docket records for the date upon 
which a response to the Notification of Missing Requirements was due (/.e., 17 April 
2005). An example of such a record would be a daily "tickler" report or a daily log 
showing all applications for which a response is due on that date . 

The computer mail log from 17 February 2005 to 31 March 2005 does not satisfy 
this requirement. Moreover, a single computer docket record for 17 April 2005 showing 
only the subject application (as submitted in the petition as Mr. Schmelzer's daily docket 
report) would also not satisfy this requirement. For this reason, item (3) is not satisfied. 

Applicant has not yet met all of the requirements required to establish nonreceipt 
of an Office action. 



For the reasons discussed above, applicants' petition to withdraw the holding of 
abandonment is DISMISSED without prejudice. 

If reconsideration on the merits of this petition is desired, a proper response must 
be filed within TWO (2) MONTHS from the mail date of this decision. 

Any further correspondence with respect to this matter deposited with the United 
States Postal Service should be addressed to the Mail Stop PCT, Commissioner for 
Patents, Office of PCT Legal Administration, P.O. Box 1450. Alexandria. Virginia 22313- 
1450, with the contents of the letter marked to the attention of the Office of PCT 
Legal Administration. 



CONCLUSION 




yames Thomson 
Attorney Advisor 
Office of PCT Legal Administration 



Tel.: (571) 272-3302 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

IN RE APPLICATION OF: Harold TODA 

SERIAL NO; 10/507,475 

FILED: September 1 0, 2004 

FOR: PHASE-CHANGE MEMORY DEVICE 

CONFIRMATION OF ATTORNEY AND 
CORRESPONDENCE ADDRESS 



COMMISSIONER FOR PATENTS 
ALEXANDRIA, VIRGINL\ 22313 

SIR: 

The undersigned hereby confirms the attorneys of record for the above-identified ^plication as those 
appearing in the Power of Attorney filed herewith, and accordingly requests the appropriate attorneys 
of record be noted, and the correct correspondence address be entered for this application as the 
address associated with Customer Number: 

22850 



Respectfully submitted. 



OBLON, SPIVAK. McCLELLAND. 
MAIKR>fe NEUSTADT, P.C. 
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